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RPI to CPI switches in practice 

This note accompanied a presentation by Arron Slocombe, a Partner in the Pensions team at Baker 
McKenzie, to the Pension and Lifetime Savings Association on 28 February 2017. 

A short 10 minute video presentation is also available which addresses the following questions: 

1. Why is RPI v CPI a hot topic? 
  

2. Why now? Didn't CPI become the statutory minimum in 2010/ 2011? 
  

3. How do schemes identify if there is flexibility to switch to CPI? 
  

4. Won’t a switch breach Section 67 provisions? 
  

5. Would a switch to CPI ever be in the "best interests" of scheme members?   
  

6. What factors should trustees and employers take into account? 
  

7. What should trustees and employers be doing now? 
  

____________________________________________________ 
 

Overview 

In all that follows, these are the key points to remember: 

 Inflation as measured by the consumer price index (CPI) is typically (but not always) 1% lower than 
under the retail prices index (RPI). CPI has been lower than RPI in 22 out of the last 27 years (and in 9 
out of 10 years) up to 2015. 

 A switch to CPI as the basis for pension increases and/ or revaluation will invariable represent a cost 
saving to the employer; the flip side is that the amount of inflation-uprating that members will enjoy 
would be lower. 

 The Government switched from the RPI to the CPI basis, both for public sector schemes and as the 
statutory minimum basis for inflation-proofing in private sector schemes, from 2010. 

 Trustees and employers should work together: (a) to understand whether they have the legal flexibility to 
select an alternative to RPI; and, if so (b) to understand each others' views on the pros and cons of a 
switch from RPI - the issues are often much more nuanced than trustees and employers may initially 
think, and approaching these questions without preconceptions may be the best possible advice. 

 Even if it is decided to switch from RPI, trustees and employers should consider what the replacement 
index should be e.g. CPI, or the CPIH measure, or indeed potentially something else. Further, as with 
many discussions around pension changes, a switch away from RPI might be part of wider discussions 
around the scheme's deficit valuation, funding plan and future security. 

Why is this a hot topic?  

A key element of many members' DB benefit packages - and a key element of the cost for employers of 
running a DB scheme - is the inflation protection for pensions in payment (also known as indexation) and 
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inflation protection to the value of deferred pensions between the date that pensionable service ceases and 
the date when pension starts to be paid (known as revaluation). 

The law sets out a framework for minimum levels of inflation protection, for prescribed service periods and 
subject to certain caps, for indexation (Section 51 Pensions Act 1995, but only for pensionable service from 
6 April 1997) and revaluation (Pension Scheme Act 1993, for all service for members who left pensionable 
service from 1 January 1991). There are separate requirements for contracted-out rights.  

Such inflation-proofing was originally set by reference to the RPI. However, starting with the revaluation 
order for the 12 month period to 30 September 2010, and with effect from 1 January 2011, the Secretary of 
State used his power (paragraphs 2(3(a) and 2(4) of Schedule 3 to the Pension Schemes Act 1993) to 
estimate the percentage increase in prices "in such manner as he thinks fit" to select CPI as the relevant 
basis in lieu of RPI which had previously been used.  

Schemes may of course provide more than the statutory minimum. This may be in respect of rights built up 
for periods where there was no statutory protection (e.g. indexation for pensions earned before 6 April 1997, 
before Section 51 came into force). Or it may be because they provide greater protection for benefits earned 
for periods where the law already requires inflation protection (e.g. if the scheme rules provide for indexation 
for post-5 April 1997 benefits but with a more generous cap (or no cap) than the relevant statutory cap, or if 
fixed increases are provided). Or - and this is a key area - it may be because the rules "hard code" RPI-
based increases and therefore do not allow (or may appear not to allow - more on this later) a switch to CPI-
based increases. 

The first key question is whether schemes which currently use the RPI have flexibility to switch to the CPI (or 
some other) basis in respect of rights which have already accrued. In short, the question is whether the 
relevant rules already contain a power of selection.  

The second key question is whether trustees and employers can or should exercise such a power. 

Is there an overriding statutory power for schemes to switch the inflation basis? 

This issue was expressly considered back in 2010/ 2011. The DWP confirmed at that point that it would not 
introduce an overriding statutory power to allow schemes to change to CPI-based revaluation or indexation 
(for further detail on the thinking at that time, see the DWP's June 2011 response to its consultation on the 
impact of using CPI as the measure of price increases in private sector occupational pension schemes). 
 
This debate has now started again: see paragraphs 271 to 288 of the February 2017 Green paper "Security 
and Sustainability in Defined Benefit Pension Schemes". 

 
Scheme Rules and statutory restrictions - is RPI "hard coded"? 

Is there a power in the rules to select a new inflation index? 

Most schemes reviewed their trust deed and rules for RPI/ CPI purposes in 2010/ 2011 to determine 
whether their revaluation and indexation rules were: 

  "statutory reference rules", i.e. rules where the particular form of words mean they automatically track 
the statutory minimum, and hence would have switched automatically to CPI; or 

 "hard-coded RPI rules", i.e. essentially rules which refer expressly to RPI, and hence were considered to 
require continued use of the RPI. 

Such reviews may also have considered whether there was a power (for the trustees, or the employer, or 
jointly) to select an alternative index even where RPI was mentioned. 
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Further key point: recent case law has arguably expanded the view of what forms of wording can properly be 
construed as giving a "power of selection". In short, there may well be a power of selection where the rules 
do not on their face appear to provide such a power, and where the 2010/2011 RPI/CPI rules review 
previously concluded that RPI was "hard-coded". 

Tricky questions of construction; potential grounds for rectifying (i.e. formally clarifying) the rules? 

Before looking at several examples of scheme rules, it may also be worth asking "do the scheme rules say 
what the employer and trustees intended them to say"? 

This can raise difficult legal and evidential questions. However, we know several matters where just this 
question has been or will be raised, in support of proposals that the scheme rules are construed as a "power 
of selection" or indeed a "statutory reference" rule (meaning an automatic switch to CPI) even where they 
refer to RPI on their face. 

An example may help. Consider a scheme which never historically provided any pension increases and 
which, for the very first time in, say, 1998, introduced a new indexation rule following a "Pensions Act 1995 
compliance exercise". And assume it did this only for pensionable service from 6 April 1997 (i.e. only from 
when the statutory indexation requirement under Section 51 started to apply), and with the intention that the 
rules reflect only the minimum statutory indexation requirements and no more. And consider that the 
draftsman of the rule used the words "Retail Prices Index" (as this was obviously the relevant basis at the 
time, and very few would predict its fall from favour) when, in fact, if he or she had said "the minimum 
required by Section 51" this would, since 2010, require CPI-based increases rather than RPI. Can it be said 
that the trustees and employers intended from 6 April 1997 to hard-code RPI-based increases for all time 
(i.e. as a fixed part of the "benefit") regardless of whether the legislation on pension increases required this 
in future and regardless on how RPI might in future be viewed as a measure of inflation? Or can it be said 
that the parties intended to introduce a rule requiring indexation in line with the statutory requirements (i.e. in 
line with what the Secretary of State deems to be the percentage increase in prices) from time to time, and 
no more? 

There is case law authority that even if a scheme rule had the intended practical effect at the time it was 
introduced, it may be susceptible to rectification if the legal effect of the rule was not what the parties 
intended.  

Section 67 - case law says a switch to CPI under a power of selection is not prohibited 

It has been argued in several court cases that, even if there is a power in the rules to switch from RPI to 
CPI, such a change, if it affects rights already built up, would be a scheme modification which would be 
adverse to accrued rights and therefore be prohibited by Section 67 of the Pensions Act 1995. 

However, the Courts have consistently held that Section 67 is not infringed: Danks v Qinetiq (High Court, 
2012), Arcadia v Arcadia Group Pension Trust (High Court, 2014), Buckinghamshire v Barnardo's (High 
Court 2015; Court of Appeal 2016). 

Essentially the Courts reached this view on the basis that the right members enjoyed was to receive 
increases to their accrued pensions by reference to whatever was the agreed inflation basis at the point of 
each annual increase; and so where there is a built in power to select an alternative index, the applicable 
increase each year (taking indexation as an example) will therefore depend upon what inflation basis has 
been selected at that time. Clearly once an increase has then be awarded for any year using RPI, Section 
67 means those actual increases cannot be taken away, but what the member therefore has is a new 
"baseline" pension entitlement, which will be increased via the same process - with a new selection of the 
relevant index - next year. This also applies to revaluation: the Court's analysis was again that the accrued 
right was only established when the pension was taken and the relevant revaluation percentage was applied 
at that point. 
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This point could still be argued again should the Barnardo's case be appealed to the Supreme Court in 
2017.. 

Is there a power of selection? What do the scheme rules and case law say? Is it a rules lottery? 

So, the [$64,000] dollar question [insert relevant figure for your scheme - presumably somewhat higher] may 
well be "do the rules give a power to select an alternative to RPI" (and, if so, who controls it)? 

Taking the second point first, who controls such a power may be clear from the rule but, if not, it will require 
a broader interpretation of the rules. Very broadly, if the power to select a different index is silent, but 
analogous benefit-setting powers (e.g. the amendment power and augmentation power) are joint powers, 
then as a rule of thumb the power of selection is likely to follow the balance of power in such powers. 

Now taking the first question - "is there a power of selection" - it is fair to say this can be a "rules lottery". 
Each scheme is different. This can raise many questions - for example:  

 is there a power?  

 who exercises it?  

 is the power unfettered or subject to a condition (e.g. must RPI have been "replaced" or ceased to be 
"published" first)?; is there a constraint on what the new index must be (e.g. another "cost of living 
index" - and are RPI and CPI even "cost of living" indices" (most would say they reflect price rises)?;  

 what relevance or inferences about the correct interpretation (if any) can be drawn from earlier sets of 
scheme rules or the rules of schemes from which a transfer may have occurred?  

 if the rules require HMRC "approval" or "agreement" or for any change "not to prejudice approval", does 
that affect the decision or the process?;  

 what about schemes which, in line with Fair Deal, were required to provide benefits which were broadly 
comparable to a Government scheme where a GAD certificate simply said "RPI"? 

Typically one must also consider several related rules provisions - it is not a one-stop-shop. For example: 
the indexation rule; the revaluation rule; relevant definitions of "Index" or "Index of Retail Prices" (which often 
contain the operative power of selection, rather than the "main" indexation/ revaluation rule); the Inland 
Revenue Limits Schedule; other benefit-related rules like the power of amendment and augmentation rules 
(for context on the balance of power and often further references to HMRC). 

Perhaps the most useful thing is to give some examples. 

Scheme Rule Outcome Comments (high level) 

"Index of Retail Prices published by 
the office of National Statistics or any 
other suitable cost-of-living index 
selected by the Trustees" (Qinetiq) 

Trustees have a power to 
switch to CPI.  

This is clear power of selection: 
"any other … index .. selected by 
the trustees" 

"Government’s Index  
of Retail Prices or any similar index 
satisfactory for the purposes of the  
Inland Revenue” (Arcadia) 

A power of selection jointly 
held by the trustees and the 
employer. 

It is not immediately clear that there 
is a power of selection. 

However, there is a power to 
propose a different inflation basis to 
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 HMRC (as HMRC would not do this 
off its own bat), so this must vest in 
the parties to the trust deed; and in 
the circumstances of this scheme(s) 
this was found to be a joint power. 

"General Index of Retail Prices 
published by the Department of 
employment or any replacement 
adopted by the Trustees" 
(Barnardo's) 

 

The Trustees have a power 
to select a new index … but 
only where RPI has first been 
"replaced" by HMRC. 

The High Court judge said RPI must 
be retained so long as RPI is an 
officially published index. 

The Court of Appeal (by a 2-1 
majority) upheld the decision that 
RPI must be officially replaced 
before a power to select can be 
used. 

However, there is a powerful 
dissenting judgment, which agreed 
with the employer that it was a one-
stage test, i.e. the trustees could 
replace RPI (and by definition any 
selected index would be the 
"replacement"), rather than a two-
stage test requiring RPI to have 
been officially "replaced" first 

 

Can RPI be selected for some things and CPI for other things - or must there be just one "Index"? 

It is also worth noting that the "Index" in the rules (whatever term is used) can potentially be used to mean 
RPI for some purposes and CPI for other purposes.  

The Qinetiq case is authority for this. Paragraph 70 of the judgment usefully records this flexibility and the 
judge's rationale:  

"QinetiQ argues that the word ‘Index’ can refer to RPI in respect of some periods or purposes and 
CPI in respect of other periods or purposes. The practical importance of this construction is 
undoubted, but can the word ‘Index’ bear the meaning suggested? In my judgment, it can. This is 
not just because section 61(c) of the Law of Property Act 1925 provides that in all instruments the 
singular includes the plural, so that Index can mean RPI or ‘any other suitable cost of living [indices] 
selected by the Trustees’. In addition, one could justifiably read in the words ‘for particular periods or 
purposes’ into the definition so that ‘Index’ means ‘the [RPI] published by the Office of National 
Statistics [ for particular periods or purposes ] or any other suitable cost of living index selected by 
the Trustees [ for particular periods or purposes ]’. If the Trustees choose CPI in place of RPI, that 
choice can be reversed or altered at any time. Likewise, the Trustees can, as it seems to me, on one 
reading of the definition of Index, choose CPI for some purposes or periods." 

The role of trustees in responding to an employer's proposals - what does it mean to "act in 
members' best interests"? 
 

Trustees will no doubt be familiar with the principles (the case of Edge v Pensions Ombudsman (1999) is 
often referenced) that, when exercising a discretion, trustees must: 

http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=3&crumb-action=replace&docguid=I38E06820E44811DA8D70A0E70A78ED65
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 ask themselves the correct questions 
 

 direct themselves correctly in law - in particular, they must adopt a correct construction of the pension 
scheme rules 
 

 not arrive a perverse outcome (i.e. a decision which no reasonable body of trustees could arrive at) 
 

 take into account all relevant factors, but no irrelevant ones. 
 

It is also commonly said that trustees have an independent duty to "act in members' best interests" and that, 
in effect, this can make it very difficult - some might say impossible - for trustees to switch from RPI to the 
(generally expected to be less generous) CPI basis, save perhaps where there are circumstances of doubt 
about whether the scheme and/ or the employer will be able to continue.  

The judge in the recent (2015) Merchant Navy Ratings Pension Fund case (very broadly around scheme 
funding and employer liability) gave clear statements there is no stand-alone duty for trustees to act in 
members' "best interests"; rather, it is simply part and parcel of the duty to promote the purposes for 
which the trust was set up. For example: 

"…the “best interests of the beneficiaries” should not be viewed as a paramount stand-alone duty. In 
my judgement it should not be treated as if it were separate from the proper purpose principle …It is 
necessary first to decide what is the purpose of the trust and what benefits are intended to be 
received by the beneficiaries before being in a position to decide whether a proposed course is for 
the benefit of the beneficiaries or in their best interests. As a result, I agree with [the] conclusion that 
…to define the trustee’s obligation in terms of acting in the best interests of the beneficiaries is to do 
nothing more than formulate in different words a trustee’s obligation to promote the purpose for 
which the trust was created." (Asplin J) (NB. the judge was stating a general principle; this statement 
was not related to RPI/ CPI considerations). 

 
There is no legal duty on trustees to maximise benefits. 
 
This case also provides recent authority that it is reasonable to take into account the employers' interests. 
 
Some relevant considerations 
 
It is not possible or desirable to give an exhaustive list of factors. Each scheme - and its funding positon and 
the sponsor's covenant, for example - will be different. However, there are some particular issues specific to 
the RPI/ CPI debate for employers and trustees to bear in mind: 
 
 If the scheme rules contain a power of selection, why is that? What is the purpose of the rule? 

 Are the pension indexation and revaluation rules, if they refer to RPI, setting a "benefit" expectation as to 
RPI, or were they designed to ensure that benefits are uplifted by whatever is agreed to be an 
appropriate measure of inflation to counteract the eroding effect of rising prices or the cost of living? 

 How much weight, if any, should be attached to the fact that a scheme rule mentions RPI as a "default", 
given there is a power to select an alternative? 

 Linked to the previous points: can a switch to CPI properly be said to reduce benefits? 

 Linked to the previous point and the points below, is continuing to provide RPI-based inflation protection 
akin to an augmentation (to the extent it is considered to over-state inflation)? 

 Which of RPI or CPI provide a "better" measure of inflation for the purposes of pension indexation and 
revaluation? This is more a statistical rather than a legal or actuarial matter. There has been much 
debate in recent times around the use and status of RPI, including: 
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 RPI's status has formally been downgraded - it ceased to be a national statistic in 2013. 

 The UK Statistics Authority published on 8 January 2015 the independent review of UK consumer 
prices statistics led by Paul Johnson, Director of the Institute for Fiscal Studies. Mr Johnson say 
various things about RPI, including (but certainly not limited to): 

"The RPI lost its National Statistics status in March 2013 because a formula used to calculate 
average price change does not meet international standards. Because of its use in long term 
contracts, including index-linked gilts, there is national legislation controlling changes to the RPI…" 
 
This review concurs with the Authority’s conclusion that the use of the Carli [NOTE: the 
mathematical formula used in RPI, but not CPI] is statistically flawed and can result in an 
upward bias in recorded inflation. This is not essentially, as some have argued, because the 
Jevons method takes account of substitution between goods. Rather it is because there are basic 
statistical flaws and biases in using the Carli formula. As we stressed above it is generally hard in 
this area to come to absolute conclusions. But it is our strong view that the use of the Carli is 
inappropriate and that the RPI is upwardly biased because of its use…." 
 
"The logical outcome must be the eventual discontinuation of the RPI, although this would 
require the Statistics and Registration Service Act 2007 (which requires the production of the RPI) to 
be amended. Given the existence of so many long term contracts this will obviously need to be 
carefully managed over an extended period…." 

 
"The Authority and ONS should make it clear to users that the RPI is not a credible measure 
of consumer price change. The RPI should not be used for new contracts. Taxes, benefits 
and regulated prices should not be linked to the RPI. The RPI should also not be used as the 
measure of inflation when comparing living standards over time, at least for recent years where 
better consumer price indices are available. The issuance of index-linked gilts is more complex, but 
government should move away from selling gilts linked to the RPI, subject to consultation and 
assurance about the demand for CPI or CPIH linked gilts. As the headline RPI is not a robust 
measure of inflation, it makes little sense to continue to produce analytical indices, such as 
the Pensioner Price Indices and the Tax and Price Index, which are based on the RPI." (our 
emphasis). 
 
 
At the heart of this is the realisation that (1) factors like what basket of goods and services each of 
the RPI and CPI measure, and which consumers' spending patterns they respectively monitor, may 
point either for or against RPI or CPI - there may be no clear "winner"; however (2) there is a 
fundamental mathematical flaw in the RPI which means most statisticians consider it systematically 
overstates inflation and this simply makes it unfit for many purposes where a measure of inflation is 
required (other than index-linked gilts, which for market reasons remains tied to the RPI). 

 
 The National Statistician, John Pullinger, stated the following in a letter dated 9 March 2016 to the 

Chair of the UK Statistics Authority:  

"Third, users have sought clarification on the future of the Retail Prices Index (RPI). Put simply, I 
believe that the RPI is not a good measure of inflation and does not realistically have the 
potential to become one. I strongly discourage the use of RPI for as a measure of inflation as 
there are far superior alternatives. Nonetheless, RPI is still used for a number of legacy 
purposes and its production is mandated by legislation. My intention is that from the start of 
2017, ONS would publish the minimum of RPI-related data necessary to ensure the critical and 
essential needs of existing users are met. This would consist of the aggregates RPI and RPIX. 
Component indices of RPI (for example, the RPI indices for food, clothing etc) would also continue. 
For the avoidance of doubt, RPIJ would no longer be published." (our emphasis) 
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 The House of Commons' Work and Pensions Committee's report on Defined Benefit Pension Schemes, 
ordered to be printed on 19 December 2016, notes: 

"The Retail Price Index (RPI) used to be the main measure of inflation and the typical benchmark for 
pension indexation. It has, however, been superseded by the Consumer Price Index (CPI) as the 
Government’s measure of inflation in official statistics." 

 What is the impact of maintaining RPI if the scheme is ultimately unable to secure full benefits (whether 
or not it goes into the PPF)? 

 Linked to the previous point, what is the impact on different tranches of member - e.g. younger members 
compared with older members, through continuing to use RPI? 

 How much weight should trustees attach to the employer's wish to switch to CPI? 

 What have members been told about inflation-protection in the scheme? What is the status of such 
communications? 

 Has the employer given any representations or assurances around inflation-protection? 

Options to resolve differences of opinion; going to Court 

Where trustees and employers cannot agree on the correct interpretation of the rules, or on whether a 
course of action by trustees is appropriate in the light of their fiduciary duties, broadly the options are: 

 obtain an opinion(s) of Counsel (either independently, or a joint opinion); 

 seek a Court declaration on the meaning of the rules; 

 seek the Court's "blessing" on a proposed course of action. 

Can employers challenge an exercise of a discretionary power by trustees not to switch to CPI? In principle, 
yes - but the hurdle is high. 

The future 

A 26 May 2016 Department for Work and Pensions public consultation on the British Steel Pension Scheme 

discussed a "full range of options that consider whether and how the scheme could be separated from the 

existing sponsoring employer and whether it will be necessary to reduce the benefits within the scheme" 

(DWP statement). One option mooted was to base the scheme's annual pension increases on the CPI 

inflation measure. 

Separately, the House of Commons' Work and Pensions Committee's report on Defined Benefit Pension 
Schemes (19 December 2016) recommends the Government consult on proposals to enable trustees, 
subject to tPR approval, to agree changes to the indexation of pension benefits in instances where such 
changes are needed to make a scheme sustainable, including conditional arrangements that will revert to 
original uprating "when good times return". 

Both matters concerned distressed schemes, and appeared to focus on indexation, not revaluation.  

February has already seen the Green Paper "Security and Sustainability in Defined Benefit Pension 
Schemes", with Part 4 "Issues and Options" containing a section on both indexation and revaluation.  
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2017 should see the Office for National Statistics switch to the CPIH as its referred measure of inflation from 
March: 
https://www.ons.gov.uk/news/statementsandletters/statementonfutureofconsumerpriceinflationstatisticsinthe
uk 
 
2017 may also see an appeal to the Supreme Court in the Barnardo's case, on some important questions on 
whether a power of selection exists in the Barnardo's scheme (and potentially further consideration of the 
Section 67 questions note above). 
 
This all suggests continuing debate within the pensions industry around whether legislative steps should be 
taken to address the "rules lottery" as to which schemes - whether by accident or design - have a power to 
switch the inflation basis for indexation and revaluation.  
 
Regardless of the outcome of the legislative and case law debate, discussions between trustees and 
employers around switches away from RPI are set to be a feature of scheme funding and benefit design 
debates for the foreseeable future.  
 

Arron Slocombe 

February 2017 
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